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KE:  Docket Number State/ AR-01/%6
Proposed Amendments 1o the Hague Convention:
Subpurt F. page 54100, 96.33¢h) - Franeral and Risk Management
Subpart T, page 54102, 96.39d) ~ Blanket Waivers of Liabiluy
Subparl F, puges 54103 and 34106 - Using Supervised Provideni in the
United States and in vther Convention Countrics

Dear SinfMadam;

1 write respectfully in vigorous opposition (o the above proposcd amendments o the
Hawie Convention. As discussed below, both separaiely and tn combination, it s difficult to
conceive of o set of propuscd reaulations which would more undenmine the well-cstublished
gouls of international adoption (1o, wmiting children bom in fersign countnes into difficult and
aften dangerous cireimatances with adulis hving 1n other countries whao desire and are prepaned
lor parent them ).

By way of background. 1 am the father o a 20 month old little gir] adopred from
Colombia. My fummiy has been through the intemational 3doplon provess. 1 spent nearly 3
weoeks lust vear in Bogotd, Colombia navigatng, with the assistance of an intemational adoption
aoency, 4 difficull foreipn burcavcracy in onler 10 bring my daughter home. | am also a trial
lawver who has represcnled snizrnauoenal sdopiion agencics in “wrongiu! adoption” cases. [am
vhe author of an arcle which appssred in the Doston Bar Joumal (Wlasd Tune 2000 cditign’
entitled “Enforcement of Contractunl Release and Hold Flarmiess Language in ‘Wrongiul
Adoption’ Cases,” (1 onclose a copy of the grucle). | am also Crunrman of the Boand of the
Alliamee for Children Foundation. Inc.. & Wellzsley, Massachusetts based non-proii Foundation
which raises money o suppost children living i orphanages in foreran countries amd.
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tmpartantly, the many chilaren who are let: behind bocause there are no prospective udoplive
parcnts interested a0 adoging them.

Lzt me address the above propused amepdments in order
o

The jiteposal to require adophion agencies 1 mantain o mmmuwm of 51 milhon in
Hab ity ansuranes s enreahstic and masdhrected. 1= already extremely difticult for agencigs
gven o oot insurance. 1 am aware ol ondy two msurers who are willing to write this nisk. Onee
an agency has received a claim, they typreally are cancclled for the tollowing vear, Even when
insurahee enn be obtuned, the cost is exorbitant. | om aware of an ageney which pays over
S65 000 par year lor $1 mallion worth of coverage. To the extent this cost can be passed on 1o
prospeclive adoptive parents i an agency doing. for example, 200 adoptions o veur, tlus adds an
averane wdditional cost 1o an adoption of 5325, This s a substanng] merease n lees which
negalively mpacts upon the number of people able to adopt and, o tura, the nomber of childien
whio will be adoped.

Mosl agencies are non-profit entitics. Accordingly, the requirement that they absorh the
cast of nandared insurance impacts ther ability to pertorm therr charituble purpose, not their
aralits, Indeed, 10 eneourage adopiens many agencies already unlize a sliding scale af {ees
pursuant 10 which lower income couples can pay less for an adoption. T'he agencies abiluy (o do
this will de dircetly impucted by the segquirement of mantanemae 51 puflion monsurance
caverage. s difficuliwo conceive why the State Department would be in Tavor of trposing
such a profibitive administrative cost on a non-profil entity encaged in o charitablie undertiking,

The proposal 1o prohebit contractual assignment of risk agreements (00 1s mispliced and,
franklv, il conceived from a public policy perspective. As a threshold matter, courts constdering
such vereements have expliently upheld the pudle policy ol allowing agencies engaged in the
dillieult work of internattonal adoption to educate their chents to the well-established risks amd
asking them o acknowledee and aceep that nsk. In Forbes v Alliance for Children, a
Massachuselrs Superipy Coun decision spholding a nsk scknowledgment and waiver agrecmen,
the Count explicitly recogmzed that there are risks wherent in adopting o ¢hild from another
gountry, gspecially the unknown and unknowabls medica!l nisks at 155uc in that case. ana that
without such azreemems the inportant work of interanonal edoption agencias could nol go
forward, [ enclose ¢ copy of the decision

Az the parent of motn an adopted child and o biological child s difficull to onderstand
why somenne who wants 1o adopt o chld from another country is cntitied 1o a de fucte guarantee
ihat the child witl be phvsically and emononally healthy where no such guaranice cxisty with
regard 10 mological children. This would be the nel effect of baming assignment of nsk

UETEGMIGHLS.

Keep in mumd that ne contraciual winver agrecment is ever enforceable in instanves of
frand or bad faith, As i resull, he amendment can onty be viewsd as being durected at tarring an
auency [rom protecting Daetl vaginst unintenttonad mistakes regarding issues wineh might very
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wzll be inhcrently unknowable. Forexample, agencies typreally advise prospeetive adoptive
parcats than children living in orphanages may be delayed developmentally due wa lack of
stimiilation, Such deluys can musk o vinely of congdmons. Cheldren avanlable tor adaption
Iterally may have been left ut an orphanzge with no medical information ahout them ar thei

binkpgicul purents, Thare may be no ability 1o evaluate a enild in an orphanage before an

adoption given the Liek of @ modern medical system in the hosi coumry or local burcaucraey.
These are jus examples, The point is thal prospeetive adoptive parenis can be (and typeally are)
educated to these risks and 2o forward Knowing and accepting them, just hhe parents who decule
ter e [orward with @ high nisk binh are made aware of the inherent nsks and potenbal
consequences in duing sa, Indeed, by unalogy, the proposed amendmient 15 the cquivalent of
barring i physician who 15 nsked o deliver a baby in a high risk delivery where both mother and
palyy could die, from usking the patents to sign an informed consent Torm. [ am aware ol no
legal precedem for such o probibiion and 1 suspeat that such a bar would not survive legal
chillenge

Finudly, the praposal to make domestic agencies liuble, apparently strietly and
vieariously. for e acts ol those individusls helpmg them oversens 15 also unvealistic and ol
doubtful lezal enforcealnling, Tradional and sceepted notions of vicanous tor labiliey in this
country ure predicated upon Laslt and the control or rieht to control the actions of another. Thus,
an employes in mumny circnmsianees can be held hable for the acts or omissions of an employee
undger the emplover's conlol, Here, however, the proposed amendment would hold domestic
imternutional adoption agencies responsible for the uets of persons overseas Lhul ey often hive
neveomtrol aver ot all, who act independentiy, and who are subject 1o dilferent oversight, rules
and reeulations in the host country.

Keeping in mind that existing concepts of hability already subjeet domestic agenies 1o
liabulity for the mallcasance of those overseas individuals who they do in fact conlrol or have the
right Lo control, the proposed umendment would render the agency liable for uny negligent del
done by anyone under any ejreumstances involved in a particular adopuion so long as 1he agency
was working with themn some capucity. So, Tor exuniple, an error made by o pediatrician who
reanlarly atlends to arphanege children by mandate of some rule or regulabion in the host
country, and who the neency did not choose but must deg! with, becomes, polentially, the
hability of the domestic Unites States agency. This is true despite the {ucl that the alleged acl or
omission ocowrred 1a o forcion country and the agency had no control over the quality of the care
siven or an ability 0 insist upon & different pediatncian. Putting aside the Jurischctional
unfairness inherent it such a stuation. end pulting aside the hikely unwilhingness of an insurer
even to nsure agalnst acts or omissions of @ non-cmployes. the imposilion af s 1ype of
lighility is unhenrd of inour system [0 my knowledze.

in compinanon, the above proposais, [ am confident, wil! simply put most egencigs oul ol
business. Agencies subiect 1o strict, vicartous lanlity for the actions of persons they cannot
comtrel, unable 1@ insure against the risks, and unable w usk prospective adopnve parents 1o
accepl 1he risk, will not continue 1o operate. As agoncics close down, ehitldren will be Iofi
Abandonsd in orphanages.
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1 de not think there ts any way 10 avershie the dramatic and negat vee Il the proposcd
amendments will have on children iving in orphanages. When | think aboul my own expenence
a5 un adoptive fmher, | am deeply suddened 10 think regulstions which arz no douit well
pddiened will aciually destroy the very sysiem thev wie hoping to profedt

Thank vou Jor your consideraion.

Very uly yours

*
T

Howard M. Cooper

| SN LESHT
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Thgre fas been o relative explosion of liigation
ratianally s which plaintilipaents are puisuing claams
agairst adoprion apencies and theu =tafix for “wrongful
adaption A recend article in the Wall Street Jowrnal
reperted that "0 a privwving tainlser of Lavsuils, parenlts are
tlainiing thae @lophion agenciesanientanally misrepre-
wenited their Children’s medical histories o neglipently
lailod t diselose mportant indoomation ™ The article
ponested aul hat “Fassins um g an these cases. Oien,
they oo invshee parents whose crnotions were already
rubabresd fmee by ot Being alibe 1o hasve ek awn gheldien
iy then laced a legal obstaete coueae b adogt, Coradis-
ally realizing that thear long awaited ¢ hiid bas physical o
rrenilal prnh]i'«m-. can bt lasr st cmationally
Wbty e, (o prose therr o, parents must wflen
arcne Hhat ey wanld pot Fuwie audtiptedd the childeea o
thicy Fard Brcsn the et ™

ogatea] 1o (e e i e PrErEing, s ol wlelhe
prariibs Can b Beld oo aeersentes ioaden advange o an
aclespsaoen vl wey ackoeesledpe the nsks of adoption,
apreee o accept hose nsks, anil old the ageney thaagh
websin, I sy e pelapting acd ps sl harmiess agaissr any
reglimeoce claiing AL stake Do the agency’s perepeciive,
Wbt her e apency Can protect el and e warkers
el et CAy N e sk in |J'I|}:_Il..'115. SO0y, g

fely prcpipgmgend ereks s Hud ol caa Feedfit) it e Dl inbile

[:u.||-iil: mdgiesy ob wrtng chiledea Bvang i sommetines

el eomditions sl parents sebicowon then U
gt Ahansa lnosens dlecicion, Forles v Phe Allince for
Childeey, Ine o b Soffels County, Ol Aciiom Mo, 97
CARGED B, haled thar foch agieemonts e sl vatbile ansd ol
ot violate pulilic prlicy

Ceamsaler b typenhictinal case ol Joln aod Mary 1oe
The Does spent several years soing tiough leaility tcals
vl Ll ing leded fnvasive medicat procetbones, :IH'".!“I:':'
aned pamiul injections, and repaided amd profound dheap-
poanirment andl lose it not buing alble o prodoce o Bologicat
child,  Alter counsedisgy the Does decide to adopl Because
Uoof e concern: about privacy, thear fear of a Biolopical
parent appearing unannounced in theie lves uta fotors date,
and their desize 1o acdnpt a Baby quickiy, the Does decnlz
adopt intemalioaatly rom a larmree Easern bine rouniy.
Friited abruit the oot of
finaldy being parems, e Docs
anply o an ageacy specislizing in
nternational adoptions from
orphanages m Eastom Luropean
etnfrice. Alier a few monihs
which inclade a honne study and

'
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Enforcement of Contractual Release ax;d__Hﬂl'd--' :
tHlarmless Language in "Wrongful Adoptioh” Cases 1.

- by Howard #. Coupey ;

P QIPNARILE o bulelren, the prathal sersitoatics Al lorepn
| powernments whd have Lge orphanage popolations and,

1

through i o acbnowledee and acoeg up framl e risks

the furnishing of extensive nformation aboul themselves
and their suitability a3 parents, the Dhoes recerve a plicto-
graph of their aesigeed child. They irmmiedistely all in |ove
with the child in the pictiee, thear pravers finally answored.
The Docs are also piven a two page medical history of the
child, warsfated mio English by the apency, This i< the
only medial information authorized by the couniry from
which they are adopting. The medical inlonnation is spase,
but appears 1o mdicate o healthy baby, The Does fuenish a
rascumt in thewr howse dor thear sy faby and pack theee baps
lar 3 lnp overseas

P ibe patt, Hhie adegitive agency Hhrougl witich the
Do are adopding 15 a nnt Ionegrofit cospocahing foonded
and staifed by dedicated peesonnel.  The agency’s statil,
charitalle paepose w o unite childdoen Tving i Yemible
ondilioes W foreign orphanages sedh prarents svhi want
them  Apency cmployees have vitile] the arphanages and
e gvenie ol thear B le eamcitions, e |'l|'{_lil il ‘_I.!I,ﬁbll'_"'”';
ol clopmental delay exhilited by JERIRIT .r||':.' Al

st importantly, e it aned wltess meomplete Tannly
ancd aedical milutmation available alwsul cepliagage

ddren psomme of whom Toeeatly are abandonedl e |
atphianzg e oo |

Moo ipenie vl brcnes dhe! soametientes Hireids e 2 _
Lol bl b Faee aeaslalsles, ot el last iminate |
ivunavaelable. A ohild thioagin o be lsalily, Jatir Luros

oot o lves 0 preeraiuedy unelete 1ed o |_.|'|n:E1r|:._‘I|||!n'.q'rJl

Ureapize repeates! atternpls 1o ahbeain |
achditionial sttty aesl o wpen ap the dorcign proaioss,
agenty workers and represcntatives are thwaned o theit
ellgrty Ly fotewn povernntents which aricly n—-gu].ﬂv the
ALCacy 'Y aci 4 10 thie .;nr:'ulmn.‘gg;—j-l ariek e intoerenen b
the: Childeen availoble for adoplion, Vet e needs of the
children are the apenoy’s driving motivabion, the cgency 15

WL,

mecsilie ol wown it

1 dedicated 1o fioding thern hames an radler how dithiealt I
| the process,

Accurdmely, the apency asks each pareny seho adopts

whdrent 10 the procese, i |1arrn_':||.-:r_ the agenry anks wach
prespilive adogtive pasgnt to sign a Medheal Release
Lonn.  Inthad form, each parent aceenls an wltling the pick
of amy "wiknosen or wnletected  rondition ” Bach parent
abze reloases aned agezas to hold the 5 s wicy harmless: o
ary uture gl probilbem wath the .‘|I.JH|:ITE'TJ r hitit.
Pially, the agency counsels the farniby that gl they
encounie any prohlem with the child while gverseas, Ihéy
e ot wbligsted 1o accopt the plarenen

The D arevee o the Fesign codmey. Eager fnoneel
their chitd, By quickly travel Somea capilat <ity 1o an
cantbying village sehere dhe srphanage 1 Jocated, Tl they
ST Fli-"l;_rl'_i‘_i:\_!'_-ll E_H_.' FUTNEY ‘:"r|:_-_|'r'_-1' '_:FJI'_.]II_'H]_!I r_lf!lr‘.._lh.l-t,'_:_f- I'\I-:'r'-Hlllll'l
1ee thvese Dol v B Beoe miernicnils Bavis dlrenm e opealizid.
1 wonte Tl sl Ut orifid are o lamly, 4

HLE SATE i
Wil oL thee Do Gimel theere ctaded as !
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“normal” Semething scems wrong hovond the wypical
preblems of arphanape children they have been told o
expecl. Henvever, they do not, and emotionally cannatl,
wen consider going horme without their baby. They come
oack to the Linited Stales. They hegin to make the rounds
ul physician visits.  Ultimately, they are informed that
their chald has a seveie ansd permanent medical problam
The Does feel led 1o and viciimized, Then drcam
becomes o nightenare of doctor visits and financial dran.
pspite theie signatwies on feget documents esphaity
avcepting precisely the rk of a child with an undiagnosed
o undeiected medical probdem, they leel strangly that
this is nofwhat they bargained for and that the agency
sarmehins shouthl have done mare to prstec! them Exe
litusted, the Dines consult swith lepal counsel and file a
lawesnnl The apency counters by pomting 1o he Medical
Bolease Tarmy and other docaments which the paronts
stpnedd i arlvance of the adeption. The agency moves 1o
charmisg 1he comjibant,

According 10 al lrast ane Justice of e Massachusetts
S i Coant, the releass and hold harmilese Limauape of
e Mozt ] Helease For sapned by the pacems in
acheance of adopting hars thew ¢l againd the apeacy
leir n|'5:|'1:',t*r|-: ianid sk Iy contractual drrangementt do nol
el |':l:]':lH' iy

by anabyzing lacts belare ber very simlar i the ahuove
lpothetical, Judpe Sargacet 1 Hinkde addressed the
precise venn ol et igiession o Massachuseus o Forbas
v Alllaneo for Chilideon, toe e oal, Sulfolk Supction
Conirt, Clwib detion Moo G7-0486093 hec . T, T In
B egrinson, Tulge Hinkle recopnied (irer that o s el
[avw o sttt besates, “Hhad tradditienal Wt pincipals apply
fo g e lationsdog Between bt agences and poten
Hal panents dunng thee adoption proress” ciing Mok v
ooty 400 Mass, 147, 185 (19940 In Alad,
adoptive parens brought suit apainst the Conunonscalth
af wassachusens and 11 social workers, alleging ot the
deiendants meligenily Tailed 1o provide aecarate and
eomplete nfvrmation ahoat their daughter's Iy eeponand,
foartivularly her medical and fomily historg, gs well a5 her
grobiable reeds o future treatment and care 7 The
parents alluged that the defendants Gailed to disclnee 1o
1erm nu-niln[;]u recnrds indicating 1hat then daughiter’s
firth mather hael Been diagnosed with «hronic schizophee-
nid, eguinag a comnuiment 10 a date hospatal, that their
davhtor's garly infant developoent had Been “siumed,”
and that she had heen dingnnsed wath “cerchral atrophy,™
Ajury returned a verdict inthe plaintiffs’ favar in the
anonnl of $AHG D00, Tl Cammonprealin appealed

G appeal, the Supreme Judio sl Court m Aale
consuhered whether Massachusens should recognize o
canse cf aeon o lar sehich would allow adnptive garenis
the right 1o enmperisatory damages agains! an adoplomn
agony for thi agency’s nagheenl misrepresenialion o
a0 s prine tn the adoption concerning the adoped child's
history.®  The S sprveyed cose Law lages other o
lions and noted that many courls dready recopnized o
canse af acton lar “wrongful adoption” kased upon an
ageney s mdenlional misrepresentalions fo parents prior Lo
.'1.'j:iq:|:u1::}|| BoAvcordingly Hhe S1C Leld it "We agree thal
this strnehtlonsea ] application of well-esablished common
Ve gt ipes supponl tecrmnition of g caase ol aciion i
il le an aduption ageogy’s matesial mestepresentaiuns

of fact ta adaptive parents about a child's history prior to
adoption.” The SIC went further, fuwever, holding that

the 1wt of “wrongful arloption”_epcompassed bath intep. —
tional and negligent misrepresemation claims.? The SIC
poted that pursuant 1o 100 Code pass, Reps, Sec, 721303
(19843 an adoplion agency has "an alfirmative duty 0 o7
disclose 10 adopive parents infarmanon aboul a child tha
will enable them 1o make 3 knowledgeable decision aboul
wehcther o sccept the ohild for adoption.”™'™ Asa result, an
agency's neghgent fadure 1o disclose available information

| o i .
i could render it fiakle in tort 10 the adaptive parents.

In light of Mohe's cleac holding (hat Massachusetts T
allows ',1Tarnlrlr'a’.:rdﬂpl'rw: parents 1o hald an adoption
agency liable o tort for its neglipent misrepresentainng
abont a Child’s medical statos, Judpe Hinkle then can-
ironted the issues of whether a plaintif's ocpligence
claims coulid be boared by contraciual release darumenty
‘-lil‘,fh.'sj i acdvance of the .‘|f‘|-.‘:1pr|r_-r1 andl wehiether the on
forcemont af such release and hold hanniess linguage
would run aloul of public policy.t" Julge Hinkle first sof
forthy e selevant release lanpuare 31 issoe contajned an b
three LH separate doacoments sqgued by the plaintifls

n o cansilesation of 1."-!_-\!-.'11:1.,-! |;|'.r.!_&r|,|L':r1pI [Eafe L T4 BN

nosevking looadopt 2 child fram anothor ooy,

we apiee toomdemnily and hold haemless [Anency|

e Drectors, Clicers, representatives, and {~I'I1|1[".I':,'
W ederataned
i ﬁ.".';‘;t'ln_'-,l 1t any al s tenresentalive, ran
wsaranntese thee e eelieal coriditiom of ks e haled,
Mhegelone, the Aduptive Paronts agree not ju Filed
IAgency! v doy ob i represeitabives pesponsilly
fgr any oedical Condiion swhich gl desselop or

ey, fronn any prohdenns o lalile

Laee alie avrzial dne thagr duplearer

Whe hawve

luss, o

peand ot cdbor o the risky, neverting
ar dhesee e pa toesazd weith thae adap-

gy o

¥
]
LN

W do hereby reivase, indemmify and Fealel
harmdess (agency|, bis directoes, olficers, repiesen-
tatives, ansd employees should a child be diag-
nused as being HIVC having o sullered fem AlDS
wr ADS releted complex, lrom rlepatitis B, ar any
proseotly wdiagnosed and wnestes] medical
condiion or (oess regandloss al He severily,

We agree o nnld [Agency] harendess fure any iliness
e ciuld meay Have or aciuire anel e £ onsenuences
of such tlness or for the chifed's death resulling from
sch llemess.  burthormare, ses anderstand that
setther [Agency] ner any reprrsentabve can guirse-
tee U fulpre medical conditinn of this child.
Thesefore, wo agrec net 1o e " Ingency] o any of
it representalives responstble for any nedical ;

detions presently undiapnessd or unlested which
it ehiwedony or be diseaversd g the Tifuie.

Ugon completinn of the above whligations
Fagenvyl, we azroe b indemnify aod held
harmiess [Agency] and iolease fy directons,
vftice=s, representitives aned pnploytes Trone 2
lialsiling arwl il arisioe ooy odar Ansociated

taninpued on e £
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i Alimany. The issue s whether 2 claim for
alimony, presorved under Seclion 322{c), is enfurcoable by
forced sale ol homestcidd property in contravention of a
state lase prohibiting this iemedw. In the Fifth Circuil
Conl al Appeals case ol Daeds v Davis the delior liled
at bankrspicy, whereupon his exowile pursued and
altained a judgment from the Bankruplcy Court that her
claim lor alimony, child support and maintenance was
nendischarpeatde under Section 5230150 The ox-wile
ther sought 1o enforce her judgment by foreclosing on 1he
debilor's %:li'lml’:'f_-l['-'ﬂ]. ard the debiior protosied on the
gronneds i the Trsas hoemestesd e provided an
creraplion al propeety [rem sedzue and sale 1o sansty the
debton’s alimany and child support debits. The Coun held
Uit theow-wife was enlithed, under Section 522icl(1), i«
pilaree her nonelist Barpeable joadpment, bt that the
remerhes avalahle o hier woepe Eu':\'!*rllfﬂ by Texas
rodlection laws boeagse "hec, 52000 0= il an acCuton
stalate and does net presmmpt elesa) Tede G ™ The
gl peted] thar the VLS, Caogess conld aler this silua.
lgny by enacting a federal exerotion datate, bt that annl
gt Taxaes's endoroemend e hasasins oonticiled
s Phivis ruhing 14 cosesienl weidly e Firsl Careanl’s
i o an Waesneden, ot Hhere oo reasoes i il
it o Maseachenetss Connoseoudel sobe dhifescotly given
e s crcgmsianees

IV, Conclusban, Herauee sorne piowasicams gl the Al an
._II'II'.Ii:L:I.II'.I'._I!-. sehde otheers connthi 1 1R At i i S
pespricte, unkaensalile T ony ol this contugion 15 tha
e purpes Al the At s sinpdi o pratect the Lumily
e fetun egcaditors. Fosyenge tod in 1851 the At
arhender 11 times Dedoee Dedeae ressoillen oy 1977
[ e amendeel 15 ines I||'|'\ thiers, Thiese are nes
i bl standios of & bealilg shatune. Blany ol ileee
arngndmente Lailed 1o sodvi oxiatingg poolilems e 4 realed
sy i'.ll'J!'l|E|I|'L. AU thie dawn ol the 21" cantuy, wie e
el sl 1 et stataie, it o Tewe 20th cenmury
Eictls aond welistles, 0% only cloesy, cvrn cmbaniaesing
< are] i oqusl docsn it wank The braley as Jomng povene let's
N ct e batlveaner s PRI S |
bretausi, i ey eeal werses e sunently s g
pevsaar hserts homesseaed Jawe e AL s wriistelligitsie
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“Wrongful Adoption” Cases
Contineed froem page i
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l_:-m UERT WAk "comprehensive in srope, covenng presenl
ang future concditions and kagwwen and '.mrllscn'.-Frﬂ]
coninons
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enpetted dovelopmental dulavs, and inoee sovere and perma-
nent medhical problens is often dilfic ull, il et impossible
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COMMORNWEALTH OF MA 5
SUTFroLE, EBE. BUPENLOR counT
CIVIL ACTLON
NO. S7-04860-B
HOLLE BEVINS FORBES AND ALLEN FORBES
VE-
ALLIANCE FOR CHILDREN & othaxrs’

MEMORANDUM OF DECISION AND ORDER ON DEFENDANY
FILIS M. CASEY'S MOTION TO DISMISS

This accion ariscs  frem the internatiopal adoption of
plaincifls’ son, Harrin Forbes. Defendant ¥ilizs M. Cozey ("Casey')
has moverd to dismiss the complaint under HMass. R, Civ. 1, 1240 (&) .
Since both parties have presaented matiers oubside thi pleadings, 1
Freal Lhis mobtion.ns one lor suamary Sudagment . Ser Mags. R, Civ.
o pEidny;, Fer khe fe)lowing reasons, after hearing, Casey's mot 1.0
For sumeary judgment s ALLOWED

Rackground

Flaintiffs Holle Devins Forbes ("Helle"] and Ailen Farhes
{"Allan"} are husband and wife. Both plaintiffs arc attorneys.
Allen is employed by Mintz, Levin, Fercis, Cohn, Glovsiky & Popas,

1e ic employved by Morrison, Hahonoy and Millaer,

—
T
in
e
i
1=k
L

I 1973, Pilis M. Casay Tounded Alliance for Children, Inc.
(*Aliiance"), & aon-profit Corporation operating as an adopt ion
SLTIITY Camey, O SLLGB0Y. iz currently Bxecutive Dirochnc ik

1 g lie M. vasey. Kimbeesly Menavd, Judith Feeedman, Peuan

WAt e Ay and Annd Maria Vroagssianu



Alliance and a member of the Board. i

In autumn 1285, plaintiffs decided thay wanted bo adost a
child. Heolle contacted Allisnce, and the plaintiffs scon began
meeting with Judith Freedman ("Freedman"), a social worker assigned
EJ}E'F';]_-:}::HHE;TH o condudt a home study . During th.:; plaintiffs’
meat ings with Freedwan, they extensively discussed their adoption
options and decided to proceed with an international adoption,
Guring their discusgsions with Preecdman, plaintiffs communicated
their desire to adopt a healthy child and stated that they were
uakle Lo adopt a "special needs” child., On November 27, 1925, Lhe
plaintiffs signed a form entivled "Risks Involved in Intornational
Adopt ion® ("Risks Form") . On that same dale, the plaintitfs signed
A form enritled "Medical Release Form." Casey authored gaclh of
Lhizae forms.? During pluintiffs’ dealings with Alliance, Aller had
e cgnversations witit Casey concernimg Harsis., Holla, to the begt
wf her knowlednge, has never spoxen with Caszey.

Allianes assigned plaintififs a child, Stefan Podak, later
named Harris Wayne Forbes {("Harris®), born an Hovenmiser 23, 1994,
Harrie had lived in a Homanian instituetion all hig life, B
dureliaz Stela-Babus, the divecteor of the orphanage in which Harris
lived, completed a Fisa de= Adoptie ("Fisa"} for Harris on Necember
I&, 3845 Ab rthatb Cime, sccording bo Homanian law, the Fisa was

the only medical information {o¥m reguired by the Homanian hdoption

Commitios Lo be filled cut and made ovailabhle to adopticn agencies;

e

Y Casuy admizz in her fisposilion testimony Lhab oshe

aul lwseedd LEe RisAs Form. For purposss of this motion, defendant
sty Rlhan 8he 2ulhered the M=dical Release [arm oan well,
=¥



The medical informalion contalined in the bisa_waﬂ rravided bo
Alliance in acoordance with Romanian law. 'The Fisa was the only
meditcal informabion provided to Alliance hefore Havris! adopl.ien,
and conseguently, the only medical information provided the
“Plaintitfs before Harris' adoption.

Harris' sadoption decree was issued by a Romanian Court on
Februvary 16, 1996, Thia decree, in essence, terminated Harrig”
hioloegical parents' rights, freeing him for adoption, pending final
courl approval 2 short time laver., On that same date, Halle sigred
a document entitled "Placement Agroement.®  Casey aulhorsd Lhis
documant

The plaintifts Cirst met Harris on March 4, 1996 in Romania
when Marris was 13 months old., At this meeting Harris was unable
Er o sit wp; eould not hold his head up and was flaccid, He made no
somnd, did poL cry and made noe eve cvoptacl. The back of hig head
was flat and hald. The plaintiffs returned to Massachuserbs with
Harris and Linalized vthe adoption by order of tho Sufbolk Countcy
Probate Jourk on Januvary 13, 19827,

Marris will be four vears cld in November., He has raceived
intensive Lherapy, including physical Lherapy, occocupational tlievanpy
and speech therapy sines July 15%6. He recently lesarned to walk.
e has not yei Spoken, nor can he feed or dress hBimsclf. He lhas

meen didgrnosed with Pervasive Development Disorder.® [l= nas also

* Like the Medical Release Porm, for purposes of this
mokien, delfemndan assumes she authored the Placemsnl Agresmernt.

o lainrififs de nou define this disorder or auy =f the
guligonaent s peut tonsd mediea) condivions,



heen diagnosed with giardia, suberculosis, iany eye and a hearing
digsorder.

Plaintiffs’ theories of liabilitcy are intentional
misrepresentatien, negligent mizrepresentation and negligence
against Casey’ and the other individual defendants. Plaintiffs
also allege intentional misrepresentation, negligent
migrepregentalion, breach of contract and violations of G L. =, 994
againgt. Alliance, More speciflically, plaintiffs allesge that
Alliange ond  che individual defendants intentionally  and
negligentiy misrepresented the neurological, developmental and/or
medical condition of Harris, as well as the risks of adopting an
ingtitutionalived Homanian chald. They also allege thal Cagey was
npegligent  dn (1) providing written macterials for prospuctive
achopl ive parents; (2) oblalniog and providing medical informeation
Lo whem; amd {3} in failing vo provide appropriate superviaion,
comirol, edocarion and training av Alliance regarding develooment
il adoptive vhildrean and disclosure of infermaticn Lo prospoctive

ndopoive parsents

Diecussion

Summary judgment 1= warranted where there are ne geauine

1stues of wmaterial fact and the meving party 158 eatitled e

Judament ag a malter of law. Communicy Mar'l Bank w. Dawves 1R
- i S e dued]

* In oblie 313%™ Cause of Action, Holle allevdes negligent
misropresentabtion against Casey; in the 18" Cause of Actian,

N 2 oty ‘o . 13 :
AVYoa makes Yhe same clain, Phe 937 opd 28YW Paimew gaf sl
il

plead inbon! joial gisrcpresentation, and the 3™ gl 38t Causas

af et ian pload negdiagonoye



Mass. S50, 553 (1576} ; Cacsesso v, (omm't of Correction, 350 Mass:
:
A%, 422 [(1983); Mass. R. Civ. P. 58ic). The mMaving pArbty bears
the burden ol affirmatively demonstrating the absence af a t+iable
issue and enticlement to judgment a= a matter of law, Federeon v,
- Pime; o, 404 Mass. 14, 16-17 [1989). Fkstablishing the absence
of a Lriable issue requires the nonmoving party to raspond by
asleging specific facts demonsirating the existence of a genuine

issue of material fact. Pederson, 404 Mass. at 17. The PTG Lty

party cannot defeat the motien for summary judgment by resting on

ibe "pleadings, and mere assertions of digputed facts...." Lalondse
Vi EBissner, 405 Mass, 207, 209 {1989) The moving party is
enlivled vo summary judgment if it demonstrates ...that the party

eppofing Lhe wmobtion has no reasonable expectation of proving an
cgsgenrial elemen. of that party’'s case. Kowreuvacilis v. General

Mobters CUorz., 410 Mass, 7068, 716 (1992,

I. Migrepresentation Claimeg

Casey argues thal nlaintiffs’ misrepresentations colaims are
niat wled WAth parcicularity and that plainliffs have no reasconable
expealalion ol proving essential elements of  Lhese claims.
Plaintiffs contend rhat their claims have been sufficiently pled

and vhat they have set Eorth all essential eslamenks of valid

Yo Failwee to Plegd with Parrirularitwe )
PForejest Lhe oladim rhat the fraud count (s plzsulf fetent Iy



lad, Abbhough the fivsr amended complaint 1is no onodel of
pleading, in 1i§ht of the notice pleading reguiremsnt, I rule rhak
b mets [forth o misrepresentaticn claim against Cagey, Saa
paragragph 26,

.".|..__

A, ‘Egpential Elemenis of PlaintiEfs”

It iz settled law that traditionmal tort principles apply to

Lhie reldalionship between sdopilion rlgr_-:mif_':-i and polential adopl I A
patrents during the adoption process. Heo Mobr v, Qommonwealth, 421
pMaws, 147, 163 11985). To rECOVETr For intentionaol
migrepresentation, plainviffs wuse show that the detendant wade a
fultan representation of material fact with knowledge of its falsity

Lo induce the plaintiff to act thereon, and that the plaintiffs

relisa on such representation as true and dcted upon it o their

ol L ment arrect Assocs Inc. v. Aronson, 246 Mass, 1850, 152
(1963} . 1 order to recover for negligent wmisrcpresentation,

e information

4]

plainl it must show that the defendant supplied £Eal
for the guidance ter others, resulting in pecuniary loss Lo Lhose
others, caused by their justrifiable reliance upen the information,
iT detendant fails Lo cxercise reasonable care or competence in
obhtaining or communicating the iptormation. PRestatemsent (Ssocond)
Torts 6 LS2{1% (1%37); Fox v. F & [ Gattoszi Oo¥p., 41 Mazss., Jpp.

e B0l 587 [18985),

Defendant argues thal since Casey had no communication with

eitlier olaintifl, vhere is no aciual ¥épresentalion ypon whiich any

mispmmriascal oy rlatm may boe o Saged. Plaintilf, on Lhe obher

£

by,

|



hand, contend thar since Caseyv guthiored the Risks Form, Madies)

Helease Form oand Placement Agreement, &ny statemants concstined

Lherein Rre representatlions which provide suflficient basis for

ntiffs asre correct on this issue. Whils Casey

Bury

Lheir claims, Mla
did not know wlaintiffs when she authored the relevant Tarms, it
the forms contaln misrepresentrations, lack of direcr communicallon
belween plainlif{fs and Casey does nol preclude plaintifts’ slaims,

fasey nexl argues that the statements upon which plaintiffs
rely  are por stlatements of fact. Whether o stabemenl iz @
fepreacntacion ot tact depands uvpon  thoe patura ol Lhe
represgentacion, the meaning of its lanquage as applied rtw the
pubfject-matcer and as interpreted by the surrounding clrcumstances,
Sew Stubbs v, Johnson, 127 Masa., 219, 220 (wu79) . A representation

vibiael is merely a matter of opinion, esLimale o Judament doess nou

suspert a olaim of miaraprescntation, Powell v, Hogmosissy, 454
Magsg, 117, 3118 {1865). False stacemencs of beliwl are dlwmo
mesulficient vy supoort a4 claim of wmisrepresentacion, Harpis v,
DGeloo Prods., Ine., 395 WMass. 362, 365 (19%0Q). Likewisa,

stavements of condicionzs to «xist in the future oy siatemesnts that
dre promisscry In nature are inmsuflficient. Id.

Herwe, plaintiffs' misrepresentation alalms agalnst Casey are
ascd oo five written statements authored by Casey for Alliance's
uge in its dealings with prospeciive adoptive parents, The first
two statsmsnis apnear Iin che ss-called Risks TForm, signsd by che
plaintzlis on Movenber 27, 1935, at Lhe b&glng}ng 2f thely denlinas

wibh Allsance dnd bmflore the plainti s were assianed Tarsig.  Tha



Cirrd staltement s 1n the #Medical Helease Form, signaa by the
plainecsbis on Lhat sams dabe. The fouvrch and fifth statements are
in the Placement hgreemsnt signed by Holle on February 16, 199g,
alber plaintiflfs were assigoed larrcis. I will address each
sl gment, in Eurn,

The Risks Forxm states in relevani part: "IE §S wuer dnbention
Lo inform our families as completely as possible of all aspects of
Elve adoption provess. Page 1, para.l. This, bthe firsl sentence
of the Risks Porm, precedes Lhe stalement "{wle are not trying Lo
digmcourage wou from internastional adoption, however, we want Lo
inferm you of uhe rigks.  We wanl you Lo anderstand che realiciag,
aifess your ability to handle them, and encourage yvou Lo ask vour
social worker for assiztance.” The ferm then relates in detall the
PRHNETOUS uneertainties, frustrations, difficulitles, and Alliance's
lack of confrol over many aspects of Lhe international adoplion
process,

The language "iglfor. . as completely as pogsihle® necegssarily
implies that Lhore are aspects of international adoption about

whitth it is not possible to inform plaintiffs at the cutset of the

Aldoption process. Conscguently, I find and rule that the nature of

Lliis statcement, the language used and its contexc demdnstrate that
the scarement 1 not a rvepresenlztion of fack, bubt racher an
introduckory policy sialemanh i therefore, fhis  statemsnl s

¢ plaintiffis do not allege, nor could they, Lhat this
wTabtemant should be Interpreoted as 2 statesment of presenl
nbenbion of futuyre conduect and Vherofores, a stavemsut of [act
Sl el dwirer vl ﬂrrr mayk, 254 Mass., 4BC, 451 [(LeZe wrrcathe, 346
Magis, ak ISR. FLrsl, The st anenenl Socs ol gl ‘1 = R

LH

'
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snsufficient bto support a claim of misrepresentation.

Blaingifis ailso rely for their misrepresentation olaim oan -

anather provisien io the Riska Form: "Although you can expect a
reasconably healithy child, he/she may have temporary, correchable
health problems, such as: ... 3. Possible developmentail delavs due

o

to Tauk of one on one stimlation.* Risks form, p. 2, pdara.? in
support of their claim that this statement is a statement. of lach,
they peoint out that cone of Alliance’'s cmployees had adopted a
Romanian child, who was still experiencing developmental delays in
189Y ., approximacely tour vyears sfter his adeption, Plainkifls
contention Lails,

Alainviffs try Lo re-write this statement into a guarankbce by
Cagey about the nature of developmental delays. In the context of
the inherent risks in the international adopticn process and all
ERe cautionary language in the Risks Form, this interpretation
Fails. The Migks Form was precenced to plaintiffe near the oubset
af the adoption proeess. The form includes an extensive list of
difficulties and frustrations in the process and spocifically
srares that the difficulties and frustrations are not limited to
those enumeraled. AL the eond of the form, plaintiffs acknowledged
that they had read the form and that they feit they could handle

vhe listed posslible visks “or other eventualities which wmay occur.®

specific future act by Ailiance. Segond, plaintiffs do nck
aliege an eszential slement of this type of representaltinn, nor
could thevy based on the undisputed facts, that Cgsey. Lyow nhe
outsel, had no inteption of “infarming tamilies ag complavely us
possihla. . Hps MoeBwey Travel Busesw, Ine. v, Haprton Co ., 4040
Mass . TO4, WOR-907 (1690},

G



(Risks Form, ©- 3. para.i}) They also acknowlaedged thak they were
wEully aware that there {(might] be additional risks besides the
rigks herein described® (Id. at para.2), and they acknowledged that

=y

Alliance and 1ts representatives could net "guarantes the futurs

=

Fadical condition of the child" (Id. st para.4).

Plaintifts also rely on the fallowing provision in rhe Madical
Release Fol'm: ni/iwle the undersigned hereby acknowlaedgs thakt
(A1l iance) will make every effort to offer for adoptive placement
a2 child whe s bhealthy, medically. psysiologiually [aiec);
emol bonally, and psychologically.” Paragraplt 1. This, Lhe first
santence of the Medical Release Form, precedes the sbatement:
“lowever, not withstanding [sic] the best efforts ol this agency
and Lte agents, o child may have conditions which ware undiagnosed
or undetec nd, " In context, the stalement encomp-sses Che inhersnd
gncertraintics of Lhe international adeoption process and necesgarily
implies that aszpeols of a chitld* s health may be unknown, syen oo

Alliance, 1% s&iugning the form, plaintiffs’ acknowledusd thairx

awwrenass of Lhe inherent uncertainties regarding a prospective

1

adoprtec's health ("medically, psysiologically [eic), emcticnally

sl psycho]ugicﬁlly“l.? Consequently, I find and rule that this
statement is insuificient to support & claim of misgrepreosentarion

berauge 1t 45 nel o statbemend of Eact.

plaincif{fs also base their claim upan A representation in nhe

e e R e .

7 oThie statement, like the first sbatvement in vhe Risks
meyem, vanuol be aterntebad an 2 Stabenen) & presenn Irivepf pon
N O T B s Bl e A8 e “he. langung, "every cllarc® does nar e L B LY,

Cipret e sl

o,

an



Placement Agreement: “The undersigned adoptive Parencs agree:. ., 2,
:

Itlhalr [etlhe Alliance has provided them with &11 Ioformation
available to iU concerning such child sufficienc o ﬂnablé them o
make a decisicn of whether to accept the child Eor purposes of
wdoption." Page 1, para.qd. While Lhe statement was aulhored by
lasey, this statement in context is merely an acknowlodgement by
plaintiffs chat they had the information they believed they neceded
to decide whelher to accept Harris. Because Casey had no contact
waith the plaintiffs, she had no actual knowledge of  whal
informaltion the plaintiffs had. Moreover, the decigcionm ano  to
whether the information was sufficient rested with plainciffs, not
Casey. Uonsoguently, ! find and rule that this statement does not
support plainciffs’ misrepresentation claims.

Finally, plaintiffs base their misrcpresentation ¢laim upon

anotner stalbtemsnt 4n the Flacement Agresment: rhe ALl ianee
agrees:... 3. [tihat it will provide the undarsigned Adoptive

Parente wildi such additional information relevant to the child'sg
history and to the child's fulure growth and development Lo £ ha
pxliEnt ir becomes gvailable to the Alliance prior to legalizabion.®
Pags 2, para, 3. This statement can only be interpreted as
promissory in nature and is thus insuificient bto supporl a claim of
misrepreszinlation. Sec Uzrris, 305 Mass. at 365.

e, Casey is entitled to summary Jjudgment on plaintiffs

iftentional and noglicent misrepressnbatlion claims.

[



IT. M¥Yegligence Claims

3 i

sl igence claims against

s ]
vt
2
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Defrendant argues thal
Cagey are barred because plaintiffs, both experienced actorneys,

nd 1ts emplovees harmless.

it}

Agreed in writing to held Alliance
'ﬁlaiﬂtiﬁrﬂ claim that che hold harmless provisions in the releases
cannol be cntorced by the court because Casey did not intend that
the releases would relieve the defendants of liabiliry feor
neqgl igence. because enforcement of the provisions would run atoul
af public policy, and becouse Alliance allegedly breachsad 11w
sonkractual obligations to the plaintiffs.”

Casey bears the burden of proviong Lhat a release legally binds
plaintif s, Relli w. PForsyrh, 30: Mass. 03, 206 [1334)
Therea!Ler, plaintif€ has the burden of »roving the existence of
facte showing that the release should not be enforced. EBagpletls v
New York; Rew Havep & Hartlord B.R., 257 Mass. 275, 278 (1937), I
ie setiled law that & defendant is entaitled to summary Judgnaent
whtre the plaintifis claims are bavred by a valid release.  Sece
Cormicr, 428 Mays. ab 285 237 It is =zlse wel)] sebrled char an
unambigusus agrecment must be enforeed .ceording to 1ts Lerms,

S-hwanbock v. Fedieral-Mogul Terp., 412 Mass. 703, 706 (1832), and

vhat conshiruction ot such an agresment presents a guestion of law.

A plaintiffs, in their response to dofendant's reply brief,
Al assery thal rhe releases were proocured by miscepresentation.
and are therefore unenforceable. While fraud is grounds Lo
invalidate a release, Cornier v, Cenfral Massaschusetts Chapteér of
Lk Bavions) Ssafsty Coencil, 416 Mass. 286, 283 (17923),
E?&ﬁnt;[fs 141l 2o ot Iforth speciflic facts Lo supporl sech @
~laim. See Les v. Allied Sporrs Aszsocs. . 349 Mass. 5344, 531
LSRN
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cr v. Submarine Signal Co., 325 Mass. 546, 545-550 {1850},

mr Eraud or duress the release at issue here is wvalid, [Laz,
Maws . ar 550-531, although any doubts about the interpretaticon

the release must be resolved in the plaintiff’'s favor. Carmier,

S WG Masg. at 200,

=he Rizks Form states in relevant part:

In consideration of [Alliance! undertaking to agsist us in
;eeking Lo adopt a child from another country, we agree Lo
1nﬂymh1.y angd hold harmless (Alliance], its Directors,
mf.nhur:, representatives, and ﬂmplﬁyﬂﬁa From Any problems
pr Jiakility. Wwe understand that [Alliance] nor any of itse
Pepres crntatives can guarantee the fature medical conditvion ot
t g child, Therefore, the Adoptive Parenns agqrec nob £o hold
(wlliance] ar 4ny of its representatives respons ible fcr any
medical conditions which might develop or he discovered in the

furunrc.
we have read and understand, and acknowledge the rl”Kﬂ,
neveortheless, it is our desire to go forward with the adopt Lears

HEQOENG.

“hic was signed by plaincills an Novewber 27, 13575, wit el was

aluo when Lhey signed the Medical Release Form, whioh states in

wolevant part:

We do herehy veleass, indemnify and hold harwless (Alliancel,
its directors, officers, representatives, and enplaoyees shou la
a1 ~hild be diagnosed as being HIV, having or suffered fxom
A1E ar AIDS related complex, from Hepalitis B, of any
presently uﬁﬁldﬂtﬂbed a"ﬂ untesced medical condition or
illness regardless of its severiby.

We agree to hold (Alliance] harmless for any illness the ¢hild
may hawve or acguire and the consequences of such 1llnsss ox
for che ¢hild's death resulting from any such illness.
surthierinore, we undsrstand that nszther fallizance] tor any
representative can guarantes the furure medical condition of
Chis obrild, Thereiure, we sgrec a0t Lo hald {allicnoe] or any
ol 1= zeprhuentatlvrﬂ responsible for any medical conditions
progently undiagnesed or untested which might develap ov bz
discovered 10 the future

U Febeoacy 16, 1996, llollie signed thoe Placement Agracment

and



which states in relevadt park:s
Upon complenion of the above obligations of {(ARlliance]l, we
agree to indomniiy and hald hermless [(Alliance] and reledus
ite directors, wfficers, representatives and cmployees Lromn
411 liability and cdamages arising out of, or associated with,
blie placement of the child in the home ot the Adoptive '
Parents., Furbthermore, we undersctand that neicher [Alliance!

*y.oinoy any of its representatives €an guarantes the presenl or

future medical condition of the child. Therefaras, we agree

not to hold [Alliance) or any of its representalives

responsille for any medical conditions which might develop, ot

he discovered in the futurs.

Thus, =arly in the adoption process, in eleay, uYhambiguons
langquage, @laintillis anreed that they read, understocd and
acknowledaged the risks of internalional adoprion and agreed Eo
indemnisy and bold harmleses Cagey as Directar of AlYianae In Lhe
Riuks Form plaintitis agread Lo hold Casey havmless Lrom any
problems or liability" and vany madiecal condivions which might
develop or he discovered in the future." In the Medical Relwsass
Form plaintiffs agreed Lo linld Casev harmless should a child gl e
from "any illness the child may have o3 acguire" and "any prescncly
undiagnosesd spd onlesiod meal 2l comtirion or illness regerdloss o4
e mevarity . In Lhe Placement Agreemsnt, when plaintiffs wWdre
ussigned Harris, plaincifis agreed not to hold Casey responsible
for "any medical conditions which might develop or be discovered in
vhe fubture ™ vlointiffs alsc asgreed to release Casey from vall

liakhility arising out _of or associated with” the placement of

Hapris. (emphasis adeied]
This release language was neilhoy in swall Lrinl nor concesled
witltin a Jengthy lorm Ao stated previeusly, plawntiffls ove

Gl 1y ab b orneys vl Llhiesefore koow bhebber Ll muast Lhg

e,



significance »f the releases they executad FRach ]:C*]FF‘:'-"F-" conbains
comprehensive language regarding claimz hased upon Harris' medica)

condilions and/or illnesses. These releases are comprchensive in
scope, ocovering present and future conditions and known and
mndiﬂcnyered conditions. Therefore, I Ffind &and fule Lhat all
neqligence claims Faged on Harris' medical conditions or illnesces
#re barred by the releases,
1 addition, both the Risks Form and the Placement Agreement
corlain broad unambiguous, release provisions relieving Casey from
iability for negligence claims pradicared on anything other than
Harris' medical condition, Slainciffs agreed in the Risks Fore Lo
indamni fy and hold harmlesa Casey from "any problems or Liahilibty."
1n Ehe Placement Agreement plaintiffs agreed to indemnify, releasc

and hald harmless Casey {from *all liabilicvy and damages arising onlh

af, on asscciated with, Lhe placement ot Harris. Therefors,
ingolur as plaintiffs’ negligence claims are predicated on Casey's
provision of adoplilon Servioes, supervision, training, contral and
educarion, these claims are alse barred by the release pravisions.

Plaintiffe argue that the velease provisions are unenfarceable
because Casey stated in her depesition tostimeony Chat she oid not
intend the release contained in the Risks Form fo relieve Alliance
from liability for negligence.’ Plaintiffs principally rely on the
following testimoeny in support of rtheir position.

o Did you in writing this lanousge intend that [alliance]
would nor be liabls owven if its representat (ves were

I xw . i
i CRmey s Jntfnt Ser oty e Eedieal Reloasn Sodnr oond Lne
Flacoment hroeing aro nol parl ef Lhe record

I

ady



negligent in performing adoption services?

Wiz Wilson: Dhjsct ion. You may answer

B Thal was nobt Wy inbent.
0 Whal. did you intend in writing this document o e2xpress
iy che svenl that one or more wi the réepresontatives ol
A {alliance] wirre negligent in parforming adoption
services?

Mg . Wilson: Objection. You may answer,

Lot That was not addressed in this document.

033 1n writing this document did you intend that [AlLliancea!?
would be responsible for fegally responsifie far the
negligence oL any of its  employees e el e

repregantal ives?
M, Wilson: tbjection. You way answar.

e I writing this document, it was my intention Lo inform
tamilies of what risks werc possible and Lo have them
underntand that we could not beo responsible [or medical
conditions in the fulure. That was my intent.

Qs Cid you thing about what would occur il [Alliance] ov il
reprosentatives were negligent in failing, for example,
to. disclose certain  madical infaormaciorn o rimk

infarmatcion?
W, Wi lgon: Myijection., You may answer.

i 1 kpew that [the] Alliance discionsed all information that
wiee had in every case, and so that was not Lhe intention
i1 rhis docement Lo address that.

(e rid you think that [(the] Alllance wontld  be legally
responsible in the event that it failaed negligently
failed to disclose Lhat cype of informatlon or risks
abont which [thel Alliance xnew?

Mz, Wilspn: Ohjecticon., You may: ansWer,

P ] pelisve thal if we did poL disclose informalt o That we
nad thor we would hawve responsibiliby For Lhat, yes,

{Uzsey Dep., ppe 60 &68)
Ve ferdant ie pmorrect  thar  thee doponifion sPaiemealy

carE Ll L Uune T aAnmi S3 Lhle parod ouydenoe whore, om lhigre, a1 ledase 18
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clear and unambpiguous. A release unegquivocal in ibs Lernie cannos

i explained by parol evigdence. Tupper v, Hancogk, 315 Mass. 10%,

100 {1946); Wpite Construction Co., Inc. v. Componwszlth, 11 Mass,

hop, Co. 640, Gaa {1281). However, plaintiffs contend Lhabt mutual
‘mistake, lack of integration and ambiguity render this pnfol
wirlvdenoe admissible Lo the present <asec, ¢iting, among Aty Cases,

Felzroid. Corp. v. Travelers Indam. Co., 114 Mass, 747, 756

(1993) (parol evidence rule does not har extrinsic evidence af
inrent where mutual mistake alleged); feaina Grape Products Co. v,
Suprem: ¥ine e, 357 Mass. 631, 6£34 (1870) {where only parcial
intearation, parel cvidence admissiblel; and Coleman Bros. Corp. V.
Commoapwenlth, 307 Mass. 205, 208 (1940) {parol evidence admissihle
wheye Lerms of agreemenl ambiguous) .

Plaintiffs claim mutual mistake on the groumd Lhat  thoy
asgumed 1 hat the relenses at issue herec would not absalve Alliance
pf neagligence, Plaint iffs also argue that the written documenca
are nor integrated boecause the Riske TForm refers Lo oral
digcussions, and ¢laiw that the releases ave ambiguous becauss they
Ao nat conlain the word "negligenoe. Y Even azsuming Lhese
Eoflentions are meritorious, this would not alter the rasuolr
reached herve. Plzinciffs’ argumenis ignore that they executed net
enly rhe Bisks Form, but also two other documents which contaln
held harmless proviglons,

platneifss aleo contend that enforcing the releage s lansus
vigtates public poiicy. Plaintifls rely on ruwulntions promtigalerd

i fher 631 fee Pos Children, 102 C.bodc § %000, g 3848 Motz v,



commarwealth, 423 Mass. 127 [rgsy) eand E.L €. 1J_§.Ix, § 1.
Defendanl. contends that plaintaffs are Hdﬁkinq.tﬂ legislate lwy
judicial decres, that enforcing LLhe releases wviolates no
gatalylished public policy, and Lhat public peliey is woll-servesd by
“dllowing sophisticated individuals like plainvitts and adopllion
amencies like Alliance to allocate the inherent rtisks of
iavernal ional adoption in order Lo farcrilitate such adoptions.
CreurEs g0 not go out of their way to discover some illemgal
elemenl i o woncract or Lo impose harcaship upon Lhe partissg beyond
(liat. whici is nocegsary to upheld the pelicy of the law, " [feacon
Pidl Civie Assn, v. Ristorante TORGANO,. Ipg,. 422 Masg 318, 2320-341

(1996 ) cuol tag Nussenbaum ¥, Chambers_& Chawbers, Jogo.. 132 Mass,

419, 422 11946). "rprablic policy’ reters Lo a court's conviation,
aronnded 1o legiwlavion and precedent, that denying enforgement of
g cenlractual rtemn 35 necessary to proLect some aspect of subilin
welfare, " fedcon HAlY Civie Asgociation, 422 Mass. at 321. 1L is

well-getled Lhat the allocation of risk by agreemant 15 nol

contrary Lo public policy: !0

Tar., 400 Mazs. 450, 483 11%37)..
Blaintiffs attempt t¢ draw support for their public policy

argurent by direcLing the court's attention to certain regulations

promul gated Ly the affice for Children. GCeustally, 102 C.M.R. §

W Bxculpatory coniracl provizions have been upheld in fhe?
context of wrongfel adeption suirs resulting [rom ioternacional
adoptions In LW cases. See Reasnsburger v, Uhina Adontion
F':_;;Fa_'ll_].1'_‘33_:'“1_.1:_5,;_,___1_:5__@._, STHR R, 3 220 (NUW 'CiE. V8RR ¢ Eerapin w; Woa il
Chilg, ., $77 F. Supp. 56 (D.0.C. 1957, afbird, Bo. #4-TI67
(3.6, ©ii-. Sept. 3. 19981,



5 opgte) " prohibacs an agEnny Licenged by the OCFlee tor Childeen
L

frmm kriowingly and willfully making false statements Lo prospnect ive
i e " - - H ; .
sdopt ive parents 107 ML, R 5. 10(91"% requires disuvlosure i

cerrtain informabticon Lo prospactive ado tiwve parents Lo Che exlhenl
i

“hvailable: There is no evidence before me that Cagsey breachod
aikher of the regulations clasintiffs arque Lhat enforcing tbhe

release clauses here gives plaintiffs no remedy for a vielacion of
chese ebligdLimﬂg.” I disagaree These regulations [ail oo
Girectly suppor! plainnilfls cemclusion  that  public pelioy
precludes alleocation of visk Ly agreement bebtwesn an Atopr ion
augancy  and prospective adoptive pRrents in  the dnvarnat ional
adppiion conbexl.

Pleintiffs rely on Mghy v. Ccomenwealih, 423 Mass. 1A {1995]),
for nadilional support fov their public policy argument. n Mohr,

Lhe Bupreme Judicial Couri ruled that o cause of action vould (TR

mainltained against an adopt. ion agency hased upon pegligent material

migrepregentatlions privys acopllon concerning chee adopled
Sy TdYs history. Id. al 159 Plaintiffs argue that Mohr Sotu

forth a common law policy Fhat lack of remedy against an adept L on
agency will not e sancLioned. . Plaintiffs road Maobr too hroadly.

pmohy does not address {he well-sotrled prisnciple that parties may

1 14 1095-1998, Lhin provision appesred as 162 C. R, §

iy 1899%-1996, rlus provision appoared 4% T MR,

14 i N ; - ; . A ez .
: Do tendant does nol ardgun here rhat Lhe =elocasos L

WA e or R e e A R S|
phaint v & M GrTa el A 3t eTaena .,
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ablomele crask and liability by contrack, where plainiLtfs) iF
without & remedy, are in that position because of CHEIC ows koowing
and voluntary conduct,

Plainliflfs' reliance on G.L. c. 1I%A, & 1 is dalso misplaced.
__!L:‘h:‘:lpr._t’t' 1198 roilates to child support enforcsment, Seeblion 1
BEE RS }” relevant part: "It is the publie pollicy of the
Caaimense gl bl that  dependent children shall be maintained, as
pompletely as tedsible, froem Lh resources of thelr parents,
tharehy relieviag or avotding, at least in part, the burden e
By the witizens of the commonweAalth.” Meilhery the stanutory
provigion noe the case law generalad hy Uhe staruabory provision
addregsas allocalian of risgk by agreement in Che proesonl conlaxt

Finally, plaintifis arguc that the releasey are inslfeclive
hecause, they claim, Alliance materially breached the agreacmenls,
ty suppor: of Lheir contentlion, plaintiffs reference poriians of
the Risks Form, Madical Helease Form and the Plavement Agresnoent.
e Risks Foro and Mealcal Release  Foymg bromwewol , provide
informacion to The prospective adoptive parenis and reloase
rllignoe from liabilivy., I is the Placesmenl Agieesent which
imposes contractual chligations upon Alliance. From the Placoment
Pgresment, plaintiffs assert that Alliance talled te “previde Lhe
undersigned  Adopl ive Parents with such addirtional inlormation
relevant Lo Lhe child's history 2nd te the child's future growth

4=

and development Yo vl cextent it becomes avallable to fue Ailliance

pricr to legalizat oot Placement Agrecmenbt, p. 2, uAra 3. Tadged
o Bhn undisgarol el plaianiifs beve e PRl el e

g



yntormalion available To Alliance petween che Lime Che Mlacemsnt

199

m

agreement was signed on February 16,

Harris' adoption on January 13, 1997 that Casey failed to disclose

m o

in breach of vhe contractual provision.

o

QROER

For the foregoing rewsons, delendant Filis B Casey’ns morion

(er summaay Jjudgmeant s ALLOWED.

_Z!/M%t%’_ . \Mﬂﬁ«z’éc" 2.

MATGars vk le
Justice of the Superior Court

r' a |
p.
ﬁ’!

GATED: Docember [, 1938

ana the iegalization of --
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